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Passed by Shri. Uma Shanker, Commissioner (Appeals)

T Arising out of Order-in-Original No. CGST/DEM/02/PV/AC/D-VIil/18-19 fefe: 15.06.2018 issued
by Assistant Commissioner, Div-Vlll, Central Tax, Ahmedabad-South

g arfterrat @1 W @ war Name & Address of the Appellant / Respondent
Amari Thai Spa
Ahmedabad
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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :

R RN BT AU AT :
Revision application to Government of India :
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :
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(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in &
warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India.
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(b)

In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported

to any country or territory outside India.
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" In case of goods exported outside India export to Nepal or Bhutan, without payment of

duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

T Y6, BT STET Yodb U AT AUy =TTl & iy 3rdier—
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380_016. in case of
appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 ‘of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.1.O. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-| item
of the court fee Act, 1975 as amended.
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Aftention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982. '
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ETEEEIY 2 I(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994)
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994) :

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iiy amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal against this order shall lie before the gﬁf} 2apay
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penalty alone is in dispute.”
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ORDER-IN-APPEAL

Appeal has been filed by M/s Amari Thai Spa, FF-140,
Titanium City Centre, Nr. Sachin Tower, Satellite, Ahmedabad-380015
[for short-‘appellant’] against OIO No. CGST/DEM/02/PV/AC/D-VIII/18-
19 dated 15.06.2018 passed by the Assistant Commissioner, Div-VIII
(Vejalpur, CGST, Ahmedabad-South Commissionerate [for short-

‘adjudicating authority’].

2. On the basis of intelligence, search was conducted on 27.07.2015
by the officers of Preventive Wing, Service Tax, Ahmedabad at the
premises of appellant. The said appellant was engaged in providing
services related massage, spas, etc. M/s Amari  Thai Spa, a
proprietorship firm, was not registered with Service Tax department and
was wrongly mentioning Service Tax Registration No.
ASBPR2972HSD001. The appellant was also collecting amount inclusive
of Service Tax from their customers/ clients as well as members since
September, 2014. The appellant generates/maintains online invoices in
their website amarithai.managemyspa.com. No hardcopies of invoices
have been kept by the appellant. However only date-wise and month-
wise excel sheet is being maintained by M/s Amari Thai Spa which
consists of date, contact no. name of guest, amount, payment mode,
total amount, service, duration, therapist, and in-time and out-time.
Statements of Shri Karan Vaishnav, Manager cum Receptionist of M/s
Amari Thai Spa and Shri Narendra Rathod were recorded during the
investigation. In this regard a show-cause notice dated 22.11.2016 was
'issued to the appellant, demanding the Service Tax amount of Rs.
13,80,201/- for the period from September-2014 to June-2015,

alongwith interest and penalty.

3. The adjudicating authority, vide his impugned OIO dated
15.06.2018, confirmed the demand alongwith interest and penalty.

4, Feeling aggrieved, the appellant, has filed this appeal on the
grounds that:

(i) that there is violation of principal of natural justice as the

% @g}in Original dated
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appellant has not been served the impugn

15.06.2018.
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(i) the appellant is not liable for service tax of Rs. 13,80,201/-. The
demand of Service Tax is merely based on the excel sheet and which
also not contain any header of M/s Amari thai Spa. There is no other
corroborative evidence available with the department which show that
appellant has provided Service of Rs. 1,10,02,454/- during the period
September-2014 to June 2015.

5. Personal hearing was held on 15.02.20019 wherein Shri Sarju
Mehta, CA, appeared on behalf of the appellant. He pointed out that in
para 3(VIII) of OIO payment of Rs. 1,01,059/- was not considered. He
further stated that the RUD i.e. Annexure ‘A’ was not given to them and

requested that the case be remanded back.

6. I have gone through the facts of the case, the appellant’s grounds
of appeal, and the oral submissions made during the course of personal
hearing. To begin with, I find that the appellant has received the OIO on
07.06.07.2018 and filed appeal on 05.10.2018. There has been a delay
occurred in filing the appeal by the appellant. The impugned order was
issued on 15.06.20188 and the appellants have filed the appeals on
05.10.2018. There has been a delay occurred in filling the appeal by the
appellant. The appellant has filed a application for condonation of delay.

In terms of proviso to Section 85(3A) of Finance Act, 1994, 1 condone

" the delay.

7. As discussed above, during the course of personal hearing the
learned CA, Shri Sarju Mehta has stated that the RUD, i.e. Annexure-‘A’
to the show cause notice was not given. Further, he pointed out that

payment of Rs. 1,01,059/- was not considered as stated in para 3 (VIII)
of the OIO.

8. On going through the para 3 (VIII) of the 0I0, it is observed that
a letter dated 22.01.2016 was submitted duly signed by Ms. Rishita
Rathod, Proprietor of M/s Amrai, alongwith challan dated 22.01.2016 of
Rs. 1,01,059/-. The amount of Rs. 1,01,059/- was not considered in the

total demand of service tax and no findings is given in the matter.

0. In view of the forgoing, the matter is remanded back to the

adjudicating authority to decide a fresh after following the principle of
i UDs and also consider
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10. The appeal filed by the appellant stands disposed of in above
terms.
&ﬁgﬁ"\‘:’”"/‘
(3T AH)

e 3TYFA (3rdIew)
Date :2&.02.2019

Attested

\))'
(Virmod Lukose) .

Superintendent (Appeals),
CGST, Ahmedabad.

X
By RPAD.

To,

M/s Amari Thai Spa,

FF-140, Titanium City Centre,
Nr. Sachin Tower,

Satellite, Ahmedabad-380015

Copy to:-

The Chief Commissioner, CGST Ahmedabad Zone .
The Principal Commissioner, CGST Ahmedabad South.
The Deputy/Assistant Commissioner, CGST Division-VIII (Vejalpur), Ahmedabad

South.
4. The Assistant Commissioner, System, Central Excise, Ahmedabad South.

/Guard File.
6. P.A.

LI D —




